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protective order limiting dissemina-
tion to the parties and their counsel, if 
any. 

(3) Inability to produce. Any party or 
person who cannot produce documents 
or other tangible things called for in an 
order for production, because those 
documents or things are not in his pos-
session, custody or control, shall file 
and serve within the time provided in 
paragraph (b)(1) of this section a 
verified statement identifying the doc-
uments which cannot be produced and 
setting forth with particularity the 
reasons for non-production. 

(c) Order for written testimony. The de-
cisionmaking official may, upon his 
own motion, order a party or non-party 
witness to submit verified statements 
or written responses to interrogatories, 
or both, as to all relevant matters 
within the party’s personal knowledge 
which are required in response to the 
order. A party or person ordered to file 
affidavits and/or verified written re-
sponses to interrogatories shall file and 
serve the documents within such period 
of time as the decisionmaking official 
may direct. The official may issue sub-
poenas to compel the filing by parties 
or non-parties of such verified state-
ments and written responses as are de-
scribed in this subsection. 

§ 12.35 Consequences of a party’s fail-
ure to comply with a discovery 
order. 

If a party fails to comply with an 
order compelling discovery, or an order 
issued pursuant to § 12.34, the official 
assigned to render the decision in the 
case may, upon motion by a party or 
on his own motion, take such action in 
regard thereto as is just, including but 
not limited to the following: 

(a) Infer that the documents or 
things not produced would have been 
adverse to the party; 

(b) Rule that for the purposes of the 
proceeding the information in or con-
tents of the documents or things not 
produced be taken as established ad-
versely to the party; 

(c) Rule that the party may not be 
heard to object to introduction and use 
of secondary evidence to show what the 
withheld documents or other evidence 
would have shown; 

(d) Rule that a pleading, or part of a 
pleading, or a motion or other submis-
sion by the party, to which the order 
for production related, be stricken; 

(e) Dismiss the entire proceeding 
with prejudice to matters alleged in 
the complaint, but without prejudice 
to counterclaims; and 

(f) Issue a default order and render a 
decision against the party, whose 
rights shall thereafter be determined 
by §§ 12.22 and 12.23 of these rules. 

§ 12.36 Subpoenas to compel discovery. 

An application for a subpoena requir-
ing a party or non-party to comply 
with a discovery order issued pursuant 
to §§ 12.31 and 12.32, may be made, in 
writing, by any party without notice to 
other parties, and may be filed simul-
taneously with the motion for the dis-
covery order. The standards for 
issuance or denial of such an applica-
tion, the service requirement, and the 
method for enforcing such subpoenas 
shall be determined by the provisions 
of § 12.313 of these rules. 

Subpart C—Rules Applicable to 
Voluntary Decisional Proceedings 

§ 12.100 Scope and applicability of 
rules. 

(a) In general. The rules set forth in 
this subpart are applicable only to pro-
ceedings forwarded pursuant to 
§ 12.26(a) of the Reparation Rules. The 
rules of subpart B permitting discovery 
are applicable in a voluntary decisional 
proceeding. Unless specifically made 
applicable, the rules prescribed in sub-
parts D, E, and F shall not apply in a 
voluntary decisional proceeding. 

(b) Waiver by electing the voluntary 
decisional procedure. By electing the 
voluntary decisional procedure, parties 
waive the opportunity for an oral hear-
ing and whatever rights they may have 
otherwise had: to receive a written 
statement of the findings of fact upon 
which the final decision is based; to 
prejudgment interest in connection 
with a reparation award; to appeal to 
the Commission the final decision; and 
to appeal the final decision to a U.S. 
Court of Appeals pursuant to section 
14(e) of the Commodity Exchange Act, 
7 U.S.C. 18(e). 
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